






 
 
 
ESTATES UPDATE 2014 Continued 

 
DECANTING  

 
 In 2011, significant revisions were made to the New York State decanting statute (EPTL 
10-6.6). Decanting is a mechanism whereby a trustee who had authority/discretion to invade the 
principal of a trust may utilize said principal in creation of a new trust. 
 
This legislation was discussed at greater length in this column at the time of its inception. Certain 
technical clarifications were made over the past year to that statute, significantly broadening 
fiduciary power. For example, a trustee with unlimited discretion to invade trust principal could 
decant to a new trust excluding all successor or remainder beneficiaries of the original trust. The 
interest of a discretionary income beneficiary of the original trust may be continued in the new 
trust. Finally, the decision to decant requires a majority determination of trustees so acting, not a 
unanimous one. 

ACCOUNT OF FIDUCIARIES 
  
 Prior law provided that a resigning fiduciary must formally settle his account judicially 
(SCPA§715,716). The new law permits the Court to approve an informal settlement of the 
resigning fiduciary's account, while preserving the Court's ability to compel a judicial accounting.  
Thus the option for an easier, less formal transition between fiduciaries now exists. 
 

QUEENS COUNTY 
 
 Our seminar last year focused exclusively on primary and intermediate level estate 
planning. It included an analysis of the new federal estate tax law, along with the application and 
benefits of Credit Shelter Trusts, Qualifying Terminable Interest Trusts and Grantor Retained 
Annuity Trusts in light of the new law. We thank moderator and Surrogate Peter J. Kelly, and 
speakers John McFaul and David Schoenhaar for excellent presentations. It is anticipated that 
our fall seminar shall address fiduciary responsibility in a variety of proceedings. I trust you all 
had an enjoyable summer. 


